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It's the Constitution, stupid
ByGeorge A. BordenA few days ago the consensus

among the Sunday-morning
pundits was thatdespite some

successes, suchas the budget and
North American Free Ti^de Agree
ment, therecentdefeatoftheinitial
version of the crime bill and the
morass ofhealth care reform indi-

An embattled
presideiuy is exactly
what ourFounding
Fathers had in mind
when th^ minted our
form ofgovernment, at
aleastwhenthe
president inquesthn
proposes measure that
citizensperceive as
fimdamentally
affecting theirpersonal
freedom.

cate that the Clinton administra
tion is endangered and embattled.

One could not help but wonder
whether there is something serious
lyamissin our politics whena pres
ident cannot achieve his highest pri
orities. But a re-reading ofthe works
of the fleers of the Constitution
shows otherwise. Justsuchanembat
tled presidency is exactly what our
FbundingFadiers had in mind when
theymintedour formofgoveniment,
at a leastwhen the presidentin ques
tion proposes measure that citizens
perceiveas fundamentally affecting
their personal fi^dom.

An important part of the debate
that preceded and accompanied the
ratification of the Constitution
addressed the problem'ofbalancing
a necessary energy in government
with protections of individual lib
erty. Thomas Jefferson conceded
that the lack of energy of American
government prior to the Constitu
tion was inconvenient, but he also
noted that "[o]n the other hand that
energy which absolute govern
ments derived from an armed
force, which is the effect of the bay
onet constantly held at the breast of
every citizen... must be admitted
also to have its inconveniences. We
weigh the two together, and like
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best to submit to the foriner."
It is,ofcourse, noaccident that

Congress is the shoal upon which
the Clinton administration has run
aground, for itwas bythecreation
of checks and balances between
coordinate branches of government
that the founders intended to limit
the energy of the federal govern
ment Ttotyyears after the consti
tutionalconvention, James Madison
consideredthe ideaofseparationof
powers to be an experiment the
results of which were not yet
known. Recent events could only
confom Madison's optimism that
the experiment would succeed m
achieving its desired effect. Natu
rally, wecanstill debate thewisdom
of such checks and balances, but
the debate is academic ^ess we^
intend to scrap the Constitution.

Both the crime bill and health
care reform pose interesting casM
for study. Tlie initial defeat ofthe
crime bill has widely been attrib
uted to the efforts of the National
RifleAssociation, whose members
consideredthe bill'sban of assault
rifles as an unconstitutional or at
least undesirable limitationon them
ffeedom. They were successfulin
convincing a substantial numbers
oflegislators oftheirposition. And
although itnow appeare thata mod-
ifled version of die bill (including
the assault rifle ban) is likely to
becomelaw, it didnothappenwith
out a signiflcant expenditure of
energy on the part of an already
winded administration.

Health care reform, too, seems to
have come undone because it pre
sents at least a perceivedth^t to
take from us some of oiur liberty.
There are growingconcerns onthe
part of citizens that whatever
improvements might result would
be outweighed by a loss of person
al control over one's health. The
theme sounded by congressional
Republicans — namely, that the
Clinton proposal would have creat
ed a massive bureaucracy that
would make basic health-care deci
sions for us — struck a chord.

Thus, whether or not one agi^s
with those who oppose the crime
bill and health care reform, it is
hard to deny that the factors that
derailed both are precisely the type
of concerns that the founders
meant to block an energetic execu
tive. Ofcourse, thereare spher^ in
which the executive branch is given
relative freedom to act, principally
foreign and military affairs, arid
there are times when domestic
crises justify giving energetic gov-
ermnent the upper hand, such as
the Great Depression. But absent
such exigencies, our system is
skewed to make unusually ener
getic domestic government very
difficult to achieve, lest personal

liberties suffer.
The problem of the modern

Democratic Party, the present
administration included, is that its
principal selling point, generously
viewed, is energetic government
Indeed, BillClinton isa particul^-
lysterlingexample ofthemanwith
a plan, the "policy wonk" who has
studied every problem of public
policyindetail andwho purportsto
have a solution. The last Deinocrat
to win the presidency, Jimmy
Carter, also fit that mold. Such a
candidate maybe attractive to the
national electorate as a challenger
toanuneneigeticleader, andthatis
largely why Clinton defeated Pres
ident Bush. Candidates, of course,
are notrequired prior toelectionto
demonstrate that they could actu
ally implement the proposals they
set forffi. . .

It is only after the election that
the (Mflculties of implementing an
energetic domestic agenda from
the White House become manifest.
Each measure of proposedlegisla
tion encounters in concrete terms
the results of the founders' experi
ment in checks and balance, usu-
cdly, as now, the obstacle in Con
gress,withits535members among
whom almost any interest group
can find a friend. The present situ
ation demonstrates that a president
fh>m the same political parfy as
the majorities in Congress is no

"PJnJrwninga
government which is to
be administeredby
men over men, the
greatdffiadty lies in
this: You mustfirst
enable the government
to control itse^."

solution to gridlock. Or, as in the
case of the early New Deal legisla
tion, the judiciary may be the road
block. Frequently, the impingement
of the legislation on the eve^ay
lives of at least some people is the
critical factor blocking passage.

There is, then, an incompatibili
ty of the Democrats' approach with
ffie basic framework of our gov
ernment, and that incompatibility is
the reason that even Democrats
elected to the presidency once have
trouble getting reelected. Because
President Clinton is himself
responsible for lifting the citizen's
expectations, it is he who ultimate
ly suffers from the altogether pre-
(flctable failure of at least portions

of his domestic prograin. The oi
modem exception to this rule
Harry Ttuman, who managed
shift blame for his lack of succ(
the the "do nothing" Congress a
(barely and unexpectedly) v
election in 1948.

A logical end pointof all thu
that ffie electorate has the poteni
to skip like an old record finn
leader who promises energy
anotherwho pointsupthef^ure
the first to accomplish his or 1
goals andthenontoyetanotherV
promisesmore ener^.Theprobl
maybeavoidedbyemphasizing1
eign and military affairs, a trj
tional tactic of Republican cai
dates with a seemingly energy
domesticagenda.There is,howe
anapproachthatcansteadythei
die of domestic politics as v
because it is more in harmony \
the framers' mindset.

There is a form of energ]
domestic government unlike
which characterizes "Mr. Clii
and his fellow Democrats, one
does not appear to threj
encroachment uponthe liberti(
citizens and therefore that does
suffer from the same systemic i
mities. Concerning the separa
of powers, James Madison w
that "[i]n framing a governr
which is to be administered by
over men, the great difficultyfl
this: Youmust first enable the
emment to control itself." An e
geticpolicyaimednotat contro
the governed but rather at con
ling the government itself, the
perfectly attuned to the fori
government the framers crei

The prime example of
approach was Ronald Rea
\^etheror notonebelieveshe
ceeded or agrees with the meai
employed, there can be no d
that President Reagan's prim
domestic message was that the
of the federal government ii
lives of the citizens mus
reduced. And Mr. Reagan si
was the picture of energy, at
until his age caught up with
Mr. Reagan delivered his mes
directly to the people, and he
the only president since Eisen
er to serve two fiiU terms.

ITie implications for 1996
beyond are clear. Bill Clinton
trouble, unless he can pull a
man. The Republicans have a |
opportunity to recapture the V
House, but their victory coul
pyrrhic if they choose the w
candidate. If they hope to st
power for more than a single 1
they must nominate a cand
who combines the usual Rep
can strengths in foreign and
tary affairs wi^ a domestic i
da animated by the spir
controlling government.


